
Discussion  

[49] A striking feature of the facts is that Mr McKenzie does not assert that the positioning of 
the pink tape in any way misled him, or made him think that the batter was not nearby. At no 
time, whether in his statements to the investigator or in his evidence to the Court, has Mr 
McKenzie sought to assert that anything that Mr Klenowski did or said affected his 
judgement of the situation. In particular he did not assert that he thought that Mr Klenowski 
had taken on the task of identifying for him the safe edge of the batter.  

[50] A further striking feature is that of the two men Mr McKenzie was clearly in the superior 
position to assess the risks involved. He alone was accustomed to the machine and knew its 
operating limits. He alone knew his limits – in terms of his capacity to control a large dozer, 
to look out and observe the batter and to find the edge. What is more Mr McKenzie was 
better situated to find the edge – his position in the seat of the dozer put him above the 
height of a man and higher than the long grass impeding the view of anyone on the ground. 
Mr McKenzie was well aware too of the difficulties that Mr Klenowski laboured under in terms 
of locating the edge – he, Mr McKenzie, had no wish to get down and enter the long grass to 
locate the edge because of the prospect of confronting snakes in the long grass. He had no 
reason to think that Mr Klenowski was any keener or had performed the exercise.  

[51] When one turns to issues such as control and power it is clear that Mr Klenowski had no 
control and no power in the sense of directing how the work was to be performed and even 
whether it was to be performed. As Mr Crow SC, who appeared for the defendants, stressed, 
Mr Klenowski’s request to Mr McKenzie was precisely that – a request to go to an area. It is 
quite evident that Mr McKenzie was well aware that the decision was his as to whether he 
went there. That each man assumed that the dozer could clear the area in question safely is 
likely. The request would not have been made, or accepted, if that were not so.  

[52] Further there was no assumption by Mr McKenzie that Mr Klenowski was taking on the 
responsibility of accurately identifying the edge of the batter for him. There is no suggestion 
in the evidence that Mr Klenowski had said anything to indicate that he had accurately 
identified the edge, as opposed to identifying that the batter was nearby, or that Mr 
McKenzie thought that he had done so. There are no particular circumstances that put Mr 
McKenzie in a position of vulnerability which Mr Klenowski ought to have appreciated.  

[53] All parties knew that the edge of the embankment was an ever present hazard when 
working at the top of the block requiring vigilance from the operator. While it was argued that 
the land narrowed as one approached the location of the pink tape on the fence, there is no 
suggestion that Mr McKenzie did not know this. From Mr Klenowski’s viewpoint he was 
entitled to assume that Mr McKenzie was in fact competent to find the edge in the 
circumstances I have described, as Mr McKenzie and his employer each had assumed. 
They, after all, had much greater knowledge of Mr McKenzie’s abilities, the difficulties of 
operating the dozer and the safe capacities of the dozer than he did. What is more, Mr 
Klenowski could legitimately bring into account the fact that the same company had 
previously cleared the land and so its guiding minds would presumably have a good 
appreciation of the risks involved.  

[54] And while it can be said that Mr Klenowski knew that the employer had taken no 
particular precautions to protect Mr McKenzie, that is not really the question. Rather the third 
and fourth questions posed by McHugh J in Crimmins that I have set out above[48] are 
relevant and I would answer each of them “No” here. What Vella’s approach puts at nought 
are the advantages that Vella’s had over Mr Klenowski in terms of assessing both the risk 
and the adequacy of their response to that risk.  
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[55] Further the precautions that Mr Morton urges ought to have been taken seem to me to 
be quite unreasonable. The submission was that Mr Klenowski ought to have appropriately 
placed star pickets with tape running between them to mark the edge of the batter. This 
would have required Mr Klenowski to leave the scene, locate a sufficient number of star 
pickets and then somehow hammer them into the ground in appropriate locations, all before 
Mr McKenzie could start any work that brought him anywhere near the batter – all to become 
his responsibility after he realised that the employer was not going to take such precautions, 
which could only occur after they had arrived at the scene and Mr Klenowski had determined 
their intentions.  

[56] In my view none of the five matters mentioned by Basten JA in Abramovic as potentially 
giving rise to the existence of a duty are present here.[49] While Mr Klenowski did make a 
request for work to be done in a certain area he in no way sought to “direct the manner of 
performance of the work”. There was no need to coordinate activities of different contractors. 
Mr Klenowski had no special knowledge of the risk that “the employer does not and cannot 
reasonably be expected to have”. In fact, to the contrary. Mr Klenowski did not have “the 
means to alleviate the risk [where] the employer cannot reasonably be expected to do so”. 
And Mr Klenowski was not to appreciate that the employer had not taken adequate steps in 
the circumstances to alleviate the risk. He lacked the specialised knowledge that Mr Vella 
and Mr McKenzie possessed that put them in a much better position to determine the 
adequacy of the employer’s response. Assuming that there was such a failure it lacked the 
flagrancy that Callinan J spoke of in Crimmins as necessary for the imposition of a duty. 
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